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For decades now, GSA and SBA have fervently argued over the application of the 

Small Business Act’s small business set-aside rule to the GSA Schedule program.  SBA 
claimed that the requirement to set-aside procurements valued between $3,000 and 
$100,000 exclusively for small businesses applied to GSA Schedule task orders under a 
clear reading of the law, while GSA maintained that an exception existed for the 
program.   

 
For years GSA prevailed in its interpretation, but with the recent promulgation of 

an interim rule on November 2, 2011, SBA’s argument appears to be winning favor with 
GSA.  Specifically, GSA has amended the FAR to provide agencies with discretionary 
authority to set-aside GSA orders for small business. So while not a total victory in that 
set-asides are still not mandatory, the approximate 15,000 small business GSA Schedule 
holders still have something to cheer about.   
 

Under the interim rule, Contracting Officers, again at their discretion, may set 
aside orders not only for small business but also for any of the following sub-sets: 
 

 8(a) business development participants;  

 HUBZone small business;  

 Service-disabled veteran-owned small business (SDVOSB);  

 Economically disadvantaged women-owned small business (EDWOSB);  

 Women-owned small business (WOSB) concerns eligible under the Women-
Owned Small Business Program 

 
Additional requirements apply to certain sub-sets.  For example, an order for an 8(a) can 
only be set-aside exclusively for 8(a) participants if the order value exceeds $6.5 million 
for manufacturing or exceeds $4 million for all other orders. 
 
Practical Tips: 
 

The interim rule, which is is relatively straight forward, available at  
http://www.federalregister.gov/articles/2011/11/02/2011-27786/federal-acquisition-
regulation-set-asides-for-small-business#p-61.  The trick will be to get Contracting 
Officers to start using it and use it properly.  Some things to keep in mind: 

 
 BPAs can be set-aside as well as individual orders. 

 



 All members of a Contractor Team Agreement have to be small or whatever 
sub-set the order is set-aside for to be eligible for that order. 
 

 Contracting Officers must perform market research to determine if there are 
small businesses capable of performing the work.  Our advice is to do this 
work for them.  Let your federal customers know that you and your small 
business competitors are out there and ready to bid on the work.  Provide 
concrete evidence of the small business resources in your industry.  Let them 
know you can bid on the work to the exclusion of the large businesses, 
helping the agencies meet their small business subcontracting goals. 
 

 Make sure the correct clauses are incorporated into the RFQ.  There is a 
separate and distinct clause for each sub-set and it needs to be clear from the 
start that the RFQ is a set-aside. 
 

 Understand that pursuant to the Limitations on Subcontracting clause that is 
included with all set-asides, the small business will be required to perform at 
least 50% of the work under the order with its own employees and, in the 
event of supplies, perform at least 50% of the cost of manufacturing the 
supplies, not including the cost of materials.  It is unclear at this time how the 
non-manufacturer rule will be implemented in this context.  

 
Only time will tell how this interim rule will play out and the effect on small 

businesses but undoubtedly, small businesses set-asides will soon start appearing on the 
streets if they have not done so already. 
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