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Jurisdiction

Sharp Electronics Corp. v. McHugh: The Not-So-Bright-Line, or How I Learned To
Stop Worrying and Love My Schedule CO

BY ANDREW K. WIBLE

I n Sharp Electronics Corp. v. McHugh,1 referred to in
this article as ‘‘Sharp III,’’ the Federal Circuit, for the
first time, addressed the interpretation and applica-

tion of FAR 8.406-6, the 10-year-old Disputes Clause ap-
plicable to claims under the Contract Disputes Act of
19782 (CDA) submitted in connection with Federal Sup-
ply Schedule (FSS) contracts. The Disputes Clause gov-
erns which contracting officer (CO) — the agency who
issued a particular contract or the agency who issued
the schedule — has the authority to decide a claim sub-
mitted by a contractor, which in turn affects appellate
jurisdiction over the claim since a final decision is a pre-
requisite for any appeal.

The Disputes Clause is a confounding piece of regu-
lation because it employs a curious, and what some
would consider unworkable, mechanism to determine
which CO is authorized to decide a claim: the nature of
the dispute. Specifically, disputes pertaining to perfor-
mance of a contract may be decided by the ordering
agency CO; however, disputes pertaining to the terms
and conditions of the FSS contract must be decided
solely by the schedule CO. The distinction the Disputes
Clause attempts to draw is difficult to apply and creates
a tremendous amount of uncertainty for contractors
seeking to file a claim.

The appeal to the Federal Circuit that resulted in
Sharp III sought to clarify the law by establishing a

common sense application of the Disputes Clause that
eliminated the need for the tortuous legal analysis or
procedural tricks that emerged over the last decade.
While the decision certainly provides clarity, it does so
at the expense of the purpose the Disputes Clause was
intended to serve. This article explores the historical
origins of the Disputes Clause, discusses the relevant
decisional law leading to Sharp, and conducts a post-
mortem discussion of the impact of the Federal Circuit’s
decision.

Historical Origins of the Disputes Clause. In 1949, in or-
der to standardize the federal procurement process,
Congress established the General Services Administra-
tion (GSA) as the principal contracting agent for the
federal government, in which capacity it would negoti-
ate base contracts with suppliers of commercial prod-
ucts and services. These contracts, known as supply
schedules, provided the pricing and other terms and
conditions, and allowed individual agencies to purchase
commercial goods and services as needed, thereby sim-
plifying the acquisition process.

In 1978, Congress passed the CDA, which was like-
wise intended simplify and streamline what was previ-
ously a byzantine process, and expressly sought to pro-
mote the expeditious resolution of contractor disputes
with the federal government. At the nexus of these two
well-meaning legislative acts is the Disputes Clause ap-
plicable to supply schedules, codified at FAR Part
8.406-6.

The issue is this: the CDA requires a contractor to
submit a claim to the contracting officer (CO) in charge
of its contract. However, in the case of a contract issued
under a supply schedule, there are ostensibly two COs:
the schedule CO and the ordering agency CO.

Historically this was not a problem. Prior to 2002, the
Disputes Clause, FAR 8.405-7 (2001), required all agen-
cies placing orders against Supply Schedules to refer
any disputes to the Supply Schedule Contracting Offi-
cer. While the strict letter of the regulation required the
contractor to first submit the claim to the ordering CO,

1 707 F.3d 1367 (Fed. Cir. 2013), available at http://
www.cafc.uscourts.gov/images/stories/opinions-orders/12-
1299.Opinion.2-19-2013.1.PDF.

2 41 U.S.C. § 7101 et seq.
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a procedure that was not entirely without its hiccups,3

the path for resolving a dispute under the CDA was
nonetheless clear: because the ordering agency had no
authority to issue a final decision, all claims pursuant to
the CDA had to be submitted with the Schedule CO.

In 2002, however, the situation changed. The Dis-
putes Clause was amended to give ordering agencies
some authority to resolve contractor disputes. FAR
8.405-7 (JUL 2002). Specifically, the ordering CO had
the limited authority to issue decisions pertaining to the
performance of the order, but was still required to refer
to the Schedule CO all disputes pertaining to the terms
and conditions of the Supply Schedule. The purpose of
the amendment was seen as a sensible and welcome, as
ordering agency is most affected by these decisions and
often had the most knowledge of the dispute. The
amended rule itself, on the other hand, gave rise to im-
mediate concerns.

In 2001, commenting on the proposed amendment,
the Section of Public Contract Law of the American Bar
Association prophesized that the amendment would
‘‘add confusion and foster unnecessary jurisdictional
litigation,’’4, noting that separating performance from
the contract’s terms is not easily accomplished. In a
choice of phrase that would prove ironic, the ABA said:
‘‘In practice, there is no bright-line distinction between
disputes relating to performance and disputes relating
to terms and conditions.’’ (emphasis added). Unfortu-
nately, the ABA’s warning went unheeded.

The 2002 change to the Disputes Clause created, for
the first time, some uncertainty as to which CO a con-
tractor should submit a claim. While the language of
Disputes Clause clearly puts the onus on the ordering
agency CO to make that determination and to refer the
claim to the schedule CO if so required, in practice that
never happens. The only way a claim is ever received by
the schedule CO is if the contractor does it directly,
even though the FAR makes no provision for such ac-
tion.

Interpretative Decisions. In the wake of the 2002
change to the Disputes Clause, there were few cases to
serve as the guideposts for schedule contractors (and
agency COs) in understanding the new Disputes Clause
and how it impacted their decision of where to submit a
claim.

Sharp I
The first such decision came in 2004. In Sharp Elec-

tronics Corp., ASBCA No. 54475, 04-2 BCA ¶ 32,704
(Sharp I), the Navy issued a delivery order (DO) for
copiers pursuant to the terms of a ‘‘Lease To Ownership
Plan’’ as provided by Sharp’s GSA Schedule Contract
(LTOP). LTOPs are common throughout the federal
procurement industry and are designed to allow the
government to spread its procurement costs over 3, 4,
or 5 year term through a monthly ‘‘lease,’’ with owner-
ship vesting in the government upon the expiration of
the applicable lease term. To comply with the Anti-
deficiency Act, 31 U.S.C. § 1341, which prohibits most

government contracts with terms lasting longer than a
year, the LTOP is structured as a single year agreement,
with as many additional ‘‘option’’ years required to
complete the lease term.5 To ensure the government ac-
tually exercises its ‘‘option’’ to renew the lease, the
LTOP contains an early termination clause, which ex-
cept for certain, narrowly-defined circumstances, accel-
erates all remaining monthly payments due under the
lease in the event the government terminates, cancels,
or does not renew the lease prior to the expiration of
the full lease term.

The dispute in Sharp I arose when the Navy notified
Sharp that it would not be renewing the lease after the
expiration of the first year. Sharp submitted a claim for
the termination charges liquidating the balance of the
remaining lease payments, which the Navy CO denied
on grounds that the lease was void and unenforceable
under the Anti-deficiency Act. Sharp appealed the de-
nial to the ASBCA, which dismissed it for lack of juris-
diction pursuant to Schedule Disputes Clause.6 In fram-
ing the jurisdictional question, the board noted that the
dispute is constituted by the claim, the CO’s final deci-
sion, and the relevant contract provisions. Id. at
161,794. So framed, the board held that the dispute was
‘‘related solely to the validity and/or applicability of the
terms and conditions of the GSA contract, not perfor-
mance of the Navy DO. Id. at 161,796 (emphasis
added). While the decision in Sharp I was clearly the
correct one, the board’s choice of words would prove
problematic down the road.

Spectrum Healthcare Resources
The second major decision interpreting the amended

Schedule Disputes Clause was Spectrum Healthcare
Res., Inc., ASBCA No. 55120, 06-2 BCA ¶ 33,377. Spec-
trum involved a DO issued by the Navy for ambulance
services pursuant to the provisions of Spectrum’s Vet-
eran’s Administration Schedule Contract (VA FSS). The
terms of the DO required Spectrum to provide the ser-
vices ‘‘twenty-four hours each day, seven days each
week including holidays.’’

The dispute in Spectrum arose when the contractor
failed on several occasions to provide personnel and
services according to the 24/7 requirement, leading the
Navy to terminate the DO for cause. Spectrum submit-
ted a claim seeking to overturn the termination, assert-
ing that any interruptions in service were beyond its
control and subject to the Excusable Delay Clause of
the VA FSS.7

3 See e.g., CACI, Inc.-Federal v.GSA, GSBCA No. 15588,
02-1 BCA ¶ 31,712 at 156,635 (observing that ‘‘these regula-
tions can have the unfortunate effect of miring contractors in
a ‘pit of bureaucratic quicksand,’ ’’).

4 Letter from the Section of Public Contract Law of the
American Bar Association to the FAR Secretariat dated Febru-
ary 20, 2001, available at http://apps.americanbar.org/
contract/federal/regscomm/commercial_010.pdf.

5 For a good analysis of how multi-year ‘‘leases’’ such as the
LTOP at issue in Sharp satisfy the requirements of the Anti-
Deficiency Act, see Sharp Elec. Corp. v. GSA, CBCA No. 2404,
12-1 BCA ¶ 34,908, which coincidentally is the final chapter of
the saga that began in Sharp I.

6 At the time Sharp was decided, the disputes clause was
codified at FAR 8.405-7 (JUL 2002).

7 See FAR 52.249-19 (2002), which provides:

[T]he Contractor shall not be in default because of any fail-
ure to perform this contract under its terms if the failure
arises from causes beyond the control and without the fault
or negligence of the Contractor. Examples of these causes
are (1) acts of God or of the public enemy, (2) acts of the
government in either its sovereign or contractual capacity,
(3) fires, (4) floods, (5) epidemics, (6) quarantine restric-
tions, (7) strikes, (8) freight embargoes, and (9) unusually
severe weather. In each instance, the failure to perform
must be beyond the control and without the fault or negli-
gence of the Contractor. ‘‘Default’’ includes failure to make

2
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As with the Disputes Clause, the termination of a DO
issued pursuant to a schedule contract presents unique
problems regarding which CO—the ordering agency or
the schedule office—has authority to terminate. And as
with the Disputes Clause, the issue is addressed by a
provision of the FAR.8 Prior to July 2004, that provision
provided that an ordering agency CO may terminate a
contract for default; however, should the contractor
claim that the default was excusable, the matter had to
be referred to the schedule CO for resolution. The ter-
mination provision followed the logic of the former Dis-
putes Clause, that an ordering agency was without au-
thority to resolve disputes of contracts placed under
federal supply schedules. In the case of a termination, a
dispute only arose in the event the contractor chal-
lenged the termination as excusable.

After the Disputes Clause was amended in July 2002,
however, the prohibition against the ordering agency
CO deciding whether a default was excusable no longer
made sense. Accordingly, in July 2004, the termination
provision was amended to reflect the increased author-
ity granted the ordering agency CO under the Disputes
Clause as follows: ‘‘If the contractor asserts that the
failure was excusable, the ordering activity contracting
officer shall follow the procedures at 8.406-6, as appro-
priate.’’ FAR 8.406-4(b) (JUL 2004).

Faced with this exact scenario, the board in Spectrum
upheld its jurisdiction over the appeal, holding:

To avoid nullifying or impairing the increased authority ac-
corded to ordering activity COs by the. . .revised
[Termination for Default] provision, we construe that pro-
vision. . .to authorize an ordering activity CO to terminate a
DO for default when an FSS contractor alleges excusable
default, including interpreting the DO’s terms—here,
whether the DO requires 100% perfect performance of 24/7
services—and to determine the effect of the FSS terms and
conditions—here, the excusable delay provision—to the ex-
tent they relate to performance of the DO.

Spectrum, 06-2 BCA ¶ 33,377 at 165,468-69 (empha-
sis added). While on its face, this holding construed the
termination provision, because that clause incorporated
by reference the Disputes Clause, the holding also inter-
preted the Disputes Clause.

While the outcome in the Spectrum case was also un-
doubtedly the correct one, the language the board em-
ployed was difficult to reconcile with the holding of
Sharp I. Specifically, Sharp I’s statement that a dispute
regarding the applicability of a schedule provision was
within the exclusive province of the schedule CO is
somewhat inconsistent with Spectrum’s statement that
a dispute regarding the effect of a schedule provision on
performance was within the authority ordering agency
CO to decide. Indeed, what is the question of applicabil-
ity if not the determination of the effect, if any, of a con-
tract term under a particular set of facts? Given that the
applicability of any schedule term or provision was not
at issue in Sharp I, the board’s inclusion of applicability
of a schedule term within the scope of its holding seems
at best superfluous and at worst careless. In any event,
this ambiguity would pose problems down the road.

GTSI
Several months before the Federal Circuit issued its

decision in Sharp, the Civilian Board of Contract Ap-

peals (CBCA) issued its decision in GTSI Corp. v. EEOC
& GSA, CBCA Nos. 2718-19, 12-2 BCA ¶ 35,141, which
addressed the interpretation and application of the Dis-
putes Clause in a case factually similar to Sharp II.

In GTSI, the Equal Employment Opportunity Com-
mission entered into an LTOP-type lease with GTSI,
which provided for early termination charges if the gov-
ernment ended the contract before the expiration of the
full lease term. There was an exception, however, if the
termination was due to a lack of appropriated funds.
This exception was referred to as the Non-
appropriation Clause.

After the expiration of the base year, the EEOC noti-
fied GTSI that ‘‘due to budgetary constraints’’ it would
not be exercising the option year, and requested GTSI
to pick up the equipment. In response to the EEOC’s no-
tice, and in recognition of the pitfalls posed by the
Schedule Disputes Clause, GTSI submitted two claims
for early termination charges: one claim to the EEOC
CO, and one to the GSA Schedule CO. The EEOC CO
issued a final decision, asserting that the Non-
appropriation clause applied, absolving it of any liabil-
ity for the early termination charges. The GSA CO did
not issue a decision, which became a deemed denial un-
der the CDA.

GTSI then appealed both the EEOC’s decision and
the GSA’s deemed denial to the CBCA.9 The Board con-
solidated the appeals in order to determine which
agency, the EEOC or the GSA, issued the appealable de-
cision. In other words, the question before the board
was whether the dispute, as framed by the claim, the
EEOC CO’s decision, and the applicable contract provi-
sion, pertained to performance, or to the terms and con-
ditions of the schedule contract. The EEOC’s decision
directly addressed the ‘‘applicability’’ issue with regard
to schedule contract terms, setting up the CBCA to re-
solve the disparate treatment thereof between Spec-
trum and Sharp II.

Acknowledging the existence of reality, which is an
unfortunately rarity, the board took a decidedly prag-
matic approach. Noting that disputes pertaining to per-
formance of DOs issued pursuant to a supply schedule
would inevitably implicate some provision of the sched-
ule contract, the board held that the ordering agency
CO could determine whether or not a schedule term ap-
plied where that determination rested on a purely fac-
tual analysis. Id. at *3. Specifically, the board found that
the question of applicability of the Non-appropriation
Clause did not turn on a dispute as to the language in
the provision, rather it rested entirely on the status of
the EEOC’s appropriations. Id (‘‘Whether the EEOC
lacked sufficient appropriated funds and was entitled to
invoke the termination for non-appropriation clause is
not a dispute concerning the FSS contract terms and
conditions.’’) The Board held this was primarily a fac-
tual question, which facts resided exclusively within the
control of the ordering agency. Id.

progress in the work so as to endanger performance.

8 FAR 8.405-5 (JUL 2002).

9 In GTSI, this method makes sense, because both the or-
dering agency CO’s decision and the schedule CO’s decision
are appealed to the same Board. However, where the ordering
agency is a defense agency, this tactic would potentially force
the contractor to maintain two appeals — an appeal from the
ordering agency’s decision at the ASBCA, and an appeal from
the GSA’s decision at the CBCA — which makes it far less sen-
sible an approach.
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Sharp II Sets the Stage for the Federal Circuit. Sharp III
was an appeal from the ASBCA’s decision in Sharp
Electronics Corp., ASBCA No. 57583, 12-1 BCA ¶ 94,903
(Sharp II). Sharp II, like Sharp I and GTSI, involved a
claim for early termination charges in connection with
an LTOP-type lease, which the Army had ended prior to
the expiration of the full lease term.

Unlike Sharp I or GTSI, however, the Army refused
to issue a decision on the claim, and thus Sharp’s rem-
edy was to deem its claim denied and take an appeal to
the ASBCA. As a consequence, the nature of the dispute
was not fully realized or known until the Army filed its
response to the claim with the board.10

At the ASBCA, the Army moved for summary judg-
ment on grounds that Sharp was not entitled to early
termination charges because the final lease year option
was exercised through a bilateral modification, which
the Army argued constituted an accord and satisfaction
of all claims under the lease. After the motion was fully
briefed, the board raised the issue of jurisdiction, and
requested the parties to brief the issue taking into con-
sideration the language of the Disputes Clause and the
board’s decision in Sharp I. Although both Sharp and
the Army agreed that the dispute in Sharp II pertained
to performance of the DO and was clearly distinguish-
able from Sharp I, the board disagreed.

Finding that the dispute implicated ‘‘the applicability
of the terms and conditions of the Schedule Contract,
not performance under the DO,’’ the board held that the
dispute pertained to the interpretation of the scope of
the termination provisions of the Schedule Contract:
did early termination charges apply only for unilateral
action taken by the government, or were they also ap-
plicable to bilateral agreements cutting short the term
of the lease? Sharp II, supra at 171,622 (emphasis
added).

In so holding, the board announced a broad reading
of Sharp I, suggesting that any dispute that was capable
of being articulated in terms of applicability of a sched-
ule contract provision was within the exclusive scope of
the Schedule CO’s authority pursuant to the Disputes
Clause. Id. In attempting to reconcile this broad inter-
pretation with its prior decision in Spectrum, which
conversely held that the ordering agency CO could de-
termine if a schedule contract term applied, the board
took a decidedly narrow reading of the latter, limiting
such authority to the issue of excusability. Id. at
171,623. Though only issued a few month’s prior to the
GTSI decision, the two opinions took diametrically op-
posed views on the ordering agency CO’s authority to
determine applicability of schedule contract terms.

The Federal Circuit’s Decision in Sharp III. The appeal
from Sharp II produced a split decision. Judge Dyk,
writing for the majority, held that the Disputes Clause
created a ‘‘bright-line rule’’ that mandated any dispute
requiring interpretation of the schedule contract be re-
ferred to the schedule CO. McHugh, 707 F.3d at 1373.
Because the question — whether the Army’s partial ex-

ercise of the final option year constituted an early ter-
mination as defined by the lease — required interpreta-
tion of the schedule contract, and therefore must be de-
cided by the GSA CO. Id. at 1375.

Reading the majority opinion, one has to wonder if
Judge Dyk read any of the prior Board decisions or gave
any thought to the practical problems presented by the
reading of the Disputes Clause it adopted. It’s abso-
lutely clear that, in declaring the majority’s ‘‘bright-
line,’’ the majority did not read the ABA’s 2001 com-
ment on the proposed amendment to the Disputes
Clause, which 12 years earlier concluded that no bright-
line distinction existed. The majority neither addresses
nor devotes any discussion to the inconvenient fact, dis-
cussed in GTSI, that performance of a contract does not
exist in a vacuum separate from its terms and condi-
tions. Nor, as the minority observed, can issues readily
be distinguished based on whether they are governed
by the order, or the terms of the schedule contract, be-
cause ‘‘the two contracts are written to interact inti-
mately with each other and deal with the same legal is-
sues.’’ Id. at 1376 (Plager, J., dissenting). Rather, the
majority simply declared that the distinction made by
the Disputes Clause was bright, and glossed over or
wholly ignored any reality that confronted that view.

For example, Judge Dyk wrote that the Disputes
Clause ‘‘clearly authorized the ordering CO to decide
routine disputes about order performance not involving
interpretation of the schedule contract, such as whether
the contractor’s default was excusable.’’ Id. at 1372, cit-
ingSpectrum, supra. However, considering that excus-
ability, like early termination, is defined by the sched-
ule contract, it follows that resolving a dispute over ex-
cusable delay requires the CO to interpret the schedule
contract. How, then, can one reconcile the different out-
comes reached by Spectrum and Sharp III? The major-
ity completely ignores this disparity.

Similarly, the majority glosses over the particularly
confounding issue of disputes involving the applicabil-
ity of schedule contracts. Judge Dyk decrees that ‘‘an
ordering CO resolving a dispute can[] apply the rel-
evant provisions of the schedule contract, as long as
their meaning is undisputed.’’ Id. 1374. However, it is
impossible to conceive of any dispute regarding appli-
cability of a schedule contract provision that could not
be framed as a dispute over the provision’s meaning. In
GTSI, which the majority implicitly endorsed, the dis-
pute was whether the Non-appropriation Clause ap-
plied to exempt the government from early termination
charges. This dispute was framed as factual, but could
just as easily be framed as a dispute over the meaning
of ‘‘adequate funds’’ in the Non-appropriations Clause.
Again, the majority’s short-shrift analysis suggests it
dedicated little thought to the issues raised in Sharp III
and by prior Board authority. And given the striking
similarity between GTSI and Sharp III, the majority’s
failure to dedicate any discussion to that case is trou-
bling.

Perhaps the most troubling aspect of the majority’s
decision, at least for Sharp, was the absence of any
bona fide dispute regarding the meaning of the sched-
ule contract. The Army never disputed Sharp’s prof-
fered interpretation of the early termination clause;
rather, the Army argued the clause did not apply be-
cause the delivery order partially exercising the final
option year was an accord and satisfaction. In other
words, the Army contended that the order, by its own

10 Sharp raised the question of whether an agency was per-
mitted to raise a defense to a claim that operated to divest the
board of jurisdiction for the first time on appeal, or whether
such defenses were waived by the CO’s failure to timely re-
spond to the claim, arguing the latter position. The court, how-
ever, declined to take up the issue, having disposed of the case
on other grounds.
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terms, constituted substituted performance that dis-
placed the parties’ original agreement, rending it inop-
erative. This did not implicate a dispute as to the mean-
ing of the early termination clause, and certainly did not
require interpretation of the schedule contract. Never-
theless, the board was able to impose a false construc-
tion of the dispute and dispose of the appeal on jurisdic-
tional grounds. The Federal Circuit was content to ac-
cept the board’s framing of the dispute at face value,
and readily affirmed.

Nor was the court inclined to establish an analytical
framework to narrow the universe of claims that could
be construed to pertain to the terms and conditions of
the schedule contract. For example, it seems reasonable
that a dispute that genuinely requires the interpretation
of the schedule contract would exist only where a pro-
vision is found to be ambiguous. Absent any ambiguity,
a contract is only reasonably susceptible of a single in-
terpretation; accordingly, limiting the category of
claims that must be decided by the schedule CO to
those which genuinely implicate a dispute as to mean-
ing would be helpful.

Ultimately, the majority’s stunted analysis and blunt
interpretation of the Disputes Clause is the most signifi-
cant take away from Sharp III. While the majority’s de-
cision is riddled with holes and contradictions, its im-

port is clear: any dispute that can be framed as impli-
cating the terms and conditions of the schedule contract
must be decided by the schedule CO. Because every dis-
pute is capable of being framed as pertaining to the
terms and conditions of the schedule contract, no con-
tractor who values its time or resources should submit
a claim to the ordering agency CO as anything other
than a formality. After Sharp III, all claims will again be
directed to the schedule CO.

Thus, the Disputes Clause that was written — albeit
very poorly11 — with the express intent of increasing
the authority of the ordering agency CO to resolve dis-
putes, has been interpreted to have the exact opposite
effect. In the words of Judge Plager, the majority’s in-
terpretation of the Disputes Clause ‘‘does not comport
with the purpose of the Councils that drafted the rule, it
adopts a procedure that fails the ‘‘bright-line’’ test the
majority claims for it, and, most importantly, it dictates
a result that falls short of a common sense solution to
the problem presented.’’ Id. at 1375 (Plager, J., dissent-
ing).

11 ‘‘FAR 8.406–6 is not the clearest example of regulatory
drafting, and indeed might be used as an example of how not
to write a rule.’’ Id. at 1378 (Plager, J., dissenting).
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